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Dear Sir/Madam, 

 
The Education Law Unit, within Govan Law Centre, provides expert legal advice in the 
field of school education; with a particular focus on tackling discrimination, promoting 
children’s rights, in particular the rights of disabled children and young people and those 
with additional support needs. We currently hold the contract for the national advocacy 
service, Let’s Talk ASN Scotland, that provides representation to parents and young 
people at the Additional Support Needs Tribunal within the Health and Education 
Chamber. We also receive funding to pursue strategic work to safeguard and promote 
the rights of children and young people in Scotland. 

 
I write to you on behalf of all parents, children and young people who use our service 
with a view to highlighting the most prominent issues arising within education in 
Scotland as a result of the Coronavirus pandemic. Whilst it is appreciated that the 
current priority is to reduce contact between households to prevent the spread of the 
virus, for almost 12 months now many consequences of the pandemic for children and 
young people and their education remain unresolved causing substantial and ongoing 
harm. 

 
Since schools closed in March 2020 issues such as digital exclusion have remained 
prominent, this particularly affects children and young people from low-income 
families, those living in remote areas and the gypsy/traveller community, amongst 
others. Local authorities do not appear to have the resources to provide all children 
and young people with sufficient access to devices for remote learning. Whether this 
is through a lack of funding from the Scottish Government, the internal allocation of 
their budget or their understanding of who should receive these devices is unclear. 
However, what is clear is the devastating impact this is having on our children and 
young people who are not able to access education, who are not learning and not 
meeting their fullest potential. This is an issue which has consequences not just during 
this pandemic, but which will resonate into the future as these children and young 
people move on to further education or into the world of work. 

 
There remain children who have been unable to return to school since the schools 
reopened in August 2020 or who have spent the last few months returning to school 
through phased transitions for this to only change again. This is particularly relevant 
to those children with additional support needs and/or disabilities and who thrive on 
consistency or rely on their time in school as an opportunity to build on their social 
skills and independence. This uncertainty is causing significant distress to these young 
people and their families. 

 
It is accepted that ‘vulnerable’ children are the exception, alongside those children of 
key workers, to school closures. However, the definition and guidance as to what is a 
vulnerable child is vague and gives too much flexibility to local authorities in 
interpreting who may or may not be a vulnerable child and what the provision of 
education offered to them may look like. Some local authorities offer full time 
attendance for vulnerable children, whereas others offer only a few hours a week. 
Parents and carers do not understand why they are being 



‘discriminated’ against (as they see it) when they know of children who live nearby, 
albeit in another local authority, who are receiving a full time education when their child 
attends school for only a few hours. It is our experience that many children with 
complex needs cannot work at home as they very much view home and school as 
separate entities and as a result of rigidity of thought will not engage in any learning 
out with the school environment. The expectation for parents to engage children in 
remote learning when not attending school in many cases is unfeasible. Other children, 
such as young carer’s, may have a chaotic home environment and be unable to 
engage in learning online. 

 
Guidance to local authorities requires to be more specific and whilst flexibility is 
required to consider the size and circumstances of each local authority, it should not be 
to the extent that distinctly different provisions of education are being provided to 
vulnerable children depending on their postcode. It is not clear whether any Children’s 
Rights Impact Assessment had taken place when the decision was made to close 
schools or whether the views of children and young people sought. 

 
A key issue which has been prominent in our work over the last six months is that of 
the SQA exams. Initially, these enquiries were about the fairness of the algorithm that 
was used to moderate grades however once grades were changed to reflect teacher 
estimates enquiries became focussed around the appeals process to the SQA. Our 
main concerns being the lack of a direct right of appeal for young people against the 
grades awarded to them. 

 
Although to many, the decision to revert to awarding teacher estimated grades 
appeared to resolve the gross inadequacy and discrimination of the initial results, 
many young people did not receive a satisfactory outcome and the need for systemic 
change within the SQA and in particular the way grades can be challenged was 
highlighted. As you will be aware appeals can only be made to the SQA by schools or 
test centres, however when, as was the case in 2020, it was the school’s predictions 
from which grades were awarded in our experience and that of the numerous parents 
and young people who contacted us, there was an almost outright refusal to lodge 
appeals on behalf of young people. When this issue was raised with the relevant 
education officers within the authorities they most often sided with their staff and before 
any internal complaint’s procedure could be exhausted the deadline for appealing set 
by the SQA had lapsed. 

 
Our service was inundated with enquiries from parents and young people from all 
different backgrounds highlighting the adverse effects this inadequate appeal’s system 
had on them and their future. There was a lack of schools considering their duties 
under the Equality Act to make reasonable adjustments, a failure to take into 
consideration hospitalisation or illness of young people, a failure to recognise work 
completed at home with tutors for those children on alternative timetables, a failure to 
distinguish between pupils with additional support needs and those who did not. The 
effect of this system has had devastating consequences on the lives of these young 
people. This cannot be allowed to happen again. There are many parents and young 
people who would be willing to share their personal experiences with the Committee 
should that be necessary. 

 
A young person was predicted 5 A’s for their Highers in December 2019 and had 
secured a place to study medicine at university however shortly before their prelims 
they were rushed 



to hospital with suspected sepsis. Following treatment, they managed to make a 
sufficient recovery and sit their prelims however as a result of their illness, ongoing 
symptoms and a reduced opportunity to study they did not perform as well as 
expected, receiving 3 A’s and 2 B’s. When predicting their grades for the SQA the 
circumstances around the young person sitting their prelims, their illness or their prior 
academic achievements were not taken into consideration by the school who solely 
based their predictions on the prelim results. The school refused to lodge an appeal, 
a decision supported by the education authority despite medical evidence supportive 
of an appeal being produced, and as a result the young person had to forgo their place 
at university. 

 
There were several cases of children with disabilities or additional support needs who 
followed a blended learning approach where they spent part of the week in school and 
the remainder at home with a tutor or parent. In one case it would appear that the work 
done with the tutors was disregarded completely, despite this being part of the 
education package provided, and instead grade estimates given on the limited time 
spent in the school environment, where the young person was unsettled and had 
undertaken limited assessments. Again, with no direct right of appeal and the school 
refusing to concede that their approach in estimating the grade was not reasonable, 
there was no effective remedy available to this young person. 

 
The failure to make reasonable adjustments when predicting grades and the 
discrimination faced by young people is not acceptable. As this year’s exam diet has 
now been cancelled and once again pupil’s grades will be estimated by teachers, we 
are asking that a direct and accessible appeals route for young people is made 
available and the conflict that is created by asking schools to appeal their own 
decisions is eradicated. 

 
There is not yet specific guidance which has been issued by the SQA to teachers or 
young people on how grades will be assessed other than teachers and lecturers 
should use, ‘their professional judgement of learner evidence to determine a 

provisional result’1. The anxiety that this is causing young people especially as they 
are now no longer attending school in person is having an adverse effect on their 
mental health as well as their ability to learn. It is essential that this is considered, and 
a transparent appeals system is created, views of children and young people sought, 
and clear guidance provided to them on what should be expected as they navigate 
another year of lockdown, remote learning, social isolation and uncertainty. 

 
As far as we are aware, no Children’s Rights Impact Assessment was undertaken 
when deciding to cancel the 2021 exam diet nor has any action been taken or guidance 
issued by the Scottish Government following John Swinney’s announcement nor by 
the SQA. Children and young people are in limbo awaiting clarity over their future. We 
are asking that action is taken now to prevent discrimination and allow for a fair and 
equitable system to be put in place when assessing grades as well as an appeals 
process which is transparent, fair and directly accessible to young people. 

 
Thank you for considering the above. 

 

1 https://www.sqa.org.uk/sqa/96222.html 

http://www.sqa.org.uk/sqa/96222.html


Yours faithfully, 

 
Jennifer Barr 
Senior Solicitor 
Education Law 
Unit Govan Law 
Centre 


